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JONV. POITER JR, ET AL

Deci ded February 25, 1999

Appeal fromthree Bureau of Land Managenent deci sions decl aring
unpat ented mni ng cl ai ns abandoned and void for failure to pay annual
rental fee paynents or to qualify for exenption fromthe fees.

et al.

MVC 12077

Request for reconsideration granted, |BLA decision vacated, BLM
deci si ons rever sed.

1.

Mning dains: Abandonnent--Mning clains: Rental
or dai mMintenance Fees: General ly--Mning d ai ns:

Rental or dai mMiintenance Fees: Shall Mner Exenption

An applicant for a snall mner exenption from
paynent of rental fees under the Act of Ct. 5, 1992,
nust file a certified statenent by Aug. 31, 1993,

for each of the assessnent years (ending Sept. 1,
1993, and Sept. 1, 1994) for which the exenption

is clained, including the infornation required by

43 CF.R § 3833.1-7(d). Were the applicant files
a certificate of exenption rather than pay the rental
fee for both of the assessnent years in issue,
satisfies the regul atory requirenent that assessnent
work on behal f of the unpatented nining clains was
perforned on a contiguous patented mning claim and
where the applicant is operating under a valid Sate
mning permt on the patented claim there is no

requirenent to file a notice of intention to operate or
a plan of operations wth BLMfor the unpatented m ning

cl ai ns.

John V. Potter, et al., 145 I BLA 384 (1998), vacated.

APPEARANCES

pro se, and for Appellants.

In John V. Potter, Jr., et al., 145 I BLA 384 (1998), deci ded

(PN ON BY ADM N STRATI VE JUDEE THRRY

John V. Potter, Jr., Esqg., Wite Sul phur Springs, Mntana,

Septentber 24, 1998, the Board affirned three separate June 12, 1995,
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Deci sions of the Montana Sate Gfice, Bureau of Land Managenent (BLMN),
declaring, in each Decision, 10 separate unpatented mning clains
abandoned and void for failure to pay, on or before August 31, 1993, the
annual rental fee paynent of $100 per claimor to qualify for exenption
fromthe fee, as required under the Departnent of the Interior and Rel ated
Agencies Appropriations Act for Hscal Year 1993 (Act), Pub. L. No. 102-
381, 106 Sat. 1374, 1378-79 (1992), and 43 CF. R 8§ 3833.1-6 (1993). In
this case, exenptions were deni ed by BLM because Appel | ants failed to file
anotice of intent or plan of operations on the unpatented mning cl ai ns,
which were located on US Forest Service lands. Appellants have filed a
Request for Reconsideration.

In their Request for Reconsideration (Request), Appellants claim
that they fall wthin the provisions 43 CF. R 8 3833.1-6(a)(4)(iv) (1993)
(rather than 8 3833.1-6(a)(4)(ii), as determned by BLN), that assessnent
work on behal f of the unpatented mining clains was perforned on a
contiguous patented mning cla mon behal f of the group of contiguous
clains; and that they had no obligation to file a notice of intent or plan
of operations under 43 CF. R 8§ 3833.1-6(a)(4)(ii), as determned by BLM
because they were operating under a valid Sate mning permt. In their
Request, Appel l ants al so sought a Say of Decision of Abandonnent, whi ch we
granted in an O der dated Novenber 20, 1998.

[1] An applicant for a small mner exenption frompaynent of
rental fees under the Act nust file a certified statenent by August 31,
1993, for each of the assessnent years (ending Septenber 1, 1993, and
Septenter 1, 1994) for which the exenption is clained, including the
information required by 43 CF. R § 3833.1-7(d). Were the applicant
files a certificate of exenption rather than pay the rental fee for both
of the assessnent years in issue, and satisfies the regul atory requirenent
that assessnent work on behal f of the unpatented mining clains on Forest
Service land was perfornmed on a contiguous patented mning claim there
isnorequirenent tofile a notice of intention to operate or a plan of
operations wth BLMfor the unpatented mning clai ns where the applicant
is operating under a valid Sate mning permt on the patented clam
43 CF.R § 3833.1-6(a)(iv) (1993).

The two provisions at issue--the first enbraced by BLMand the second
by Appel | ant s-- provi de:

(@) Inorder to qualify for an exenption fromthe rental

fee requirenents, a snall mner shall neet all the fol |l ow ng
condi ti ons:

* * * * * * *

(4 The mning clains shall be under:

* * * * * * *

147 |1 BLA 340

WAW Ver si on



| BLA 95- 569R

(ii) ANotice or a Pan of Qperations issued under
parts 9 and 228 of Title 36 of the Gode of Federal Regul ati ons
for National Park Systemlands and National Forest Systeml ands
respectively; or

* * * * * * *

(iv) ASate or local authority mning or reclanmation
permt if the surface estate of the mning claimis not in
Federal owner shi p.

43 CF.R 88 3833.1-6(a)(4)(ii), (iv) (1993) (enphasis supplied).

Appel lants claimthat since they had a mining permt fromthe Sate of

Mbnt ana for the patented mning cl ai mupon whi ch the assessnent work was
perforned, they fell wthin § 3833.1-6(a)(4)(iv) above, and not (a)(4)(ii).
They cite 43 CF.R 8 3851.1(c) which provides that where a group of |ode
clains are held in conmon and cover the sane mineral deposit the assessnent
work nay be perforned on one or several clains of the group when it wll
benefit the devel opnent of the claimblock as a whole. Appellants claim
thei r assessnent work on the patented mning claimnet state | aw

requi renents for those contiguous unpatented clai ns on Forest Service | and
as required by 43 CF.R 8 3833.1-6(a)(4)(iv). They quote Mntana Gode
Annot ated § 82-2-103(2), which provides, in pertinent part:

(2) Annual assessnent work may be perforned or caused to
be perforned at one or nore points wthin a group of conti guous
clains and may be utilized to satisfy annual assessnent work
requi renents upon the group of contiguous clains. Said point
or points of work may be perforned upon a patented claim

BLMs Decisions cited the failure to satisfy the notice of
intention to operate or plan of operations as the only inpedinent to
granting Appel lants' requested exenption under the Act. Appellants have
clainmed intheir Request that they fall wthin the exception provided in §
3833.1-6(a)(4)(iv) of the regulation in that they were operating under a
Sate permt and that adequate assessnent work was perforned on the
contiguous patented claimon behal f of the unpatented clai ns.

Intheir Satenent of Reasons filed in support of appeal, Appellants
stated the assessnent work they perforned on the patented cla mwas covered
by perating Permit 00071 issued by the Sate of Montana. However, they
did not provide a copy of the current permt or a description or nap of
the location of the patented clai mand the clai ns covered by BLMs June 12,
1995, Deci si ons.

V¢ therefore requested, in our Novenber 20, 1998, Qder, that
Appel | ants support their Request by providing us a copy of their current
Sate permt and a description or map showng its relation to the clains
| ocated on Forest Service lands. The Appel lants have tinely satisfied our
r equest
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and have established, to our satisfaction, that they were, in fact,
operating under a valid Sate mning permt and that adequate assessnent
work was perforned on the contiguous patented clai mon behal f of the
unpatented clains. Despite our request, BLMdid not file an Answer to
Appel | ants' Request for Reconsi derati on.

VW are satisfied that Appellants' clains fall wthin the exception
provided in § 3833.1-6(a)(4)(iv) of the regulation in that they were
operating under a valid Sate mning permt and adequate assessnent work
was perforned on the contiguous patented clai mon behal f of the unpatented
clains on Forest Service land. For this reason, they had no obligation
tofile anotice of intent or plan of operations under 43 CF. R § 3833. 1-
6(a)(4)(ii), as determned by BLM

Therefore, pursuant to the authority provided to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R § 4.1, the Request
for Reconsideration is granted. The Decision in this nmatter dated
Septentber 24, 1998, at 145 I BLA 384 (1998), is vacated. The three
separat e June 12, 1995, BLM Decisions decl aring Appel lants mning cl ai ns
abandoned and voi d are reversed.

Janes P. Terry
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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